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State Appellate Public Defender
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P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DEBORAH DEANNE LAFAVE )
AKA GRASSER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43170
ADA COUNTY NO. CR 2014-17499
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Deborah Deanne Lafave appeals from the district court’s Judgment of Conviction
and Commitment.

Ms. Lafave was sentenced to a unified term of fourteen years, with

four years fixed, for each of her two grand theft convictions. She asserts that the district
court abused its discretion by imposing excessive sentences without giving proper
weight and consideration to the mitigating factors that exist in her cases. Additionally,
Ms. Lafave asserts that the district court abused its discretion by denying her Idaho
Criminal Rule 35 (hereinafter, Rule 35) motion for a reduction of sentence.
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Statement of the Facts & Course of Proceedings
On February 4, 2015, an Information was filed charging Ms. Lafave with two
counts of grand theft. (R., pp.36-37.) The charges were the result of a report to police
that Ms. Lafave had been stealing from her employer Performance Systems, Inc. (PSI,
pp.3-4.)1 Ms. Lafave entered guilty pleas to both charges. (R., p.39; Tr., p.15, L.23p.19, L.16.)
At sentencing, the State requested imposition of a unified sentence of fourteen
years, with three years fixed, for Count I, and four years indeterminate, for Count II, to
run consecutively.

(Tr., p.26, Ls.15-18.)

Defense counsel recommended that

Ms. Lafave be placed on probation or be given an opportunity to complete a rider, with
underlying sentences of two years fixed, with an indeterminate portion as long as the
district court determinate would be necessary for payment of restitution. (Tr., p.29,
Ls.3-20.) The district court imposed unified sentence of fourteen years, with four years
fixed, for each count, to be served concurrently. (R., pp.51-54.) Ms. Lafave filed a
Notice of Appeal timely from the district court’s Judgment of Conviction and
Commitment. (R., pp.56-57.)
Ms. Lafave also filed a timely Rule 35 motion and several addendums with
attached documentation in support of the motion.

(Augmentation: Motion for

Reconsideration of Sentence and for Leave, Memorandum in Support of Motion for
Reconsideration of Sentence and for Amended Judgment, Addendum to Defendant’s
Motion for Reconsideration of Sentence, Addendum to Defendant’s Motion Pursuant to
For ease of reference, the electronic file containing the Presentence Investigation
Report and attachments will be cited as “PSI” and referenced pages will correspond
with the electronic page numbers contained in this file.
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ICR 35, Second Addendum to Defendant’s Motion Pursuant to ICR 35, Third Addendum
to Defendant’s Motion Pursuant to ICR 35, Fourth Addendum to Defendant’s Motion
Pursuant to ICR 35, Fifth Addendum to Defendant’s Motion Pursuant to ICR 35, Sixth
Addendum to Defendant’s Motion Pursuant to ICR 35, Seventh Addendum to
Defendant’s Motion Pursuant to ICR 3.)2 The State filed an objection. (Augmentation:
State’s Objection to Defendant’s Motion for Reduction of Sentence.) The motion was
denied. (Augmentation: Memorandum Decision and Order 1) Denying Rule 35 Motion;
and 2) Granting Additional Credit for time Served.)
ISSUES
1.

Did the district court abuse its discretion when it imposed, upon Ms. Lafave,
unified sentences of fourteen years, with four years fixed, to be served
concurrently, following her pleas of guilty to two counts of grand theft?

2.

Did the district court abuse its discretion when it denied Ms. Lafave’s Idaho
Criminal Rule 35 Motion for a Reduction of Sentence?
ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed, Upon Ms. Lafave, Unified
Sentences Of Fourteen Years, With Four Years Fixed, To Be Served Concurrently,
Following Her Pleas Of Guilty To Two Counts Of Grand Theft
Ms. Lafave asserts that, given any view of the facts, her unified sentences of

fourteen years, with four years fixed, to be served concurrently, are excessive. Where a
defendant contends that the sentencing court imposed an excessively harsh sentence,
the appellate court will conduct an independent review of the record giving
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A Motion to Augment was filed contemporaneously with this Appellant’s Brief.
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consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Ms. Lafave does not allege that
her sentences exceed the statutory maximum. Accordingly, in order to show an abuse
of discretion, Ms. Lafave must show that in light of the governing criteria, the sentences
were excessive considering any view of the facts. Id. (citing State v. Broadhead, 120
Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385
(1992)). The governing criteria or objectives of criminal punishment are: (1) protection
of society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v.
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136
Idaho 138 (2001)).
Ms. Lafave asserts that the district court failed to give proper consideration or
weight to the mitigating factors that exist in her case. Specifically, she asserts that the
district court failed to give proper consideration to her mental health concerns. Idaho
courts have previously recognized that Idaho Code § 19-2523 requires the trial court to
consider a defendant’s mental illness as a sentencing factor. Hollon v. State, 132 Idaho
573, 581 (1999). Ms. Lafave has been diagnosed with Biopolar II Disorder and Social
Phobia.

(PSI, pp.20, 27, 33.)

It was recommended that she would benefit from

outpatient medication management as well as individual therapy to treat her mood
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disorder. (PSI, p.21.) At the time the Presentence Investigation was completed, she
was taking Lamictal and Topamax to treat her Bipolar Disorder and Wellbutrin to treat
depression. (PSI, p.16.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme
Court noted that family and friend support were factors that should be considered in the
Court’s decision as to what is an appropriate sentence. Id. Ms. Lafave has the support
of her family. She noted that her mother, step-father, and husband are very supportive.
(PSI, pp.10, 12.) Her husband, mother-in-law, mother, step-father, and a friend, Kathy
Ruth, all wrote letters of support discussing what a kind, positive, and loving person she
is. (PSI, pp.249-265.)
Additionally, Ms. Lafave has expressed her remorse for committing the instant
offenses. In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his
conduct, his recognition of his problem, his willingness to accept treatment and other
positive attributes of his character.” Id. 121 Idaho at 204. Ms. Lafave has expressed
her remorse for committing the instant offenses stating:
I never thought I would be in this position again. I have let down
those that love & care about me most.
I have embarrassed &
disappointed my family, friends & prev. employer. I can’t change what I’ve
done but I can move forward & take the steps needed to make sure this
never happens again. I am the one responsible for my choices & actions.
I know that I will not put myself in any position to reoffend. Not saying I will
reoffend I’m just not willing to risk it. I hope to be able to take any classes
that are available to me/get into counseling - therapy/program & continue
w/my medication management, if not before I am released then after. I
plan on focusing on my husband, my family & myself. Continue counseling
for any unresolved issues and stay on top of any new ones. Take my WA
cosmetology boards so I can start working and pay on my fine, fees &
restitution.
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I know the words I’m sorry are not adequate & just words but I am
truly sorry for everything I’ve put everyone through & the impact this has
had on everyone involved. I am hoping that my actions speak louder than
words & will show my previous employers, my family & the court how
sincere I am. Thank you. [sic]
(PSI, pp.18-19.) She also noted that she feels horrible about what she has done. (PSI,
p.18.)
In her statement to the district court she noted that:
I would like to apologize to my previous employer for my lack of respect,
for taking advantage of my position [and] the freedom it gave me – for
betraying their trust in me by using company funds for personal use. I
have taken time away from their family [and] business to deal with my
crime. I showed poor [judgment] [and] lack of control with my choices
[and] actions. I can pay back the money [through] restitution[,] but I can
never give back the trust, respect [and] time I’ve taken.
. . . I know the words I’m sorry are not adequate[,] but I am truly sorry for
everything I have put everyone through as well as the impact my actions
have had on everyone else.
(PSI, pp.267-269.)
Based upon the above mitigating factors, Ms. Lafave asserts that the district
court abused its discretion by imposing excessive sentences upon her. She asserts
that had the district court properly considered her mental health issues, friend and
family support, and remorse, it would have crafted less severe sentences.
II.
The District Court Abused Its Discretion When It Denied Ms. Lafave’s Rule 35 Motion
For A Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
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125 Idaho 251, 253 (Ct. App. 1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987)
and State v. Lopez, 106 Idaho 447 (Ct. App. 1984)). “The criteria for examining rulings
denying the requested leniency are the same as those applied in determining whether
the original sentence was reasonable.” Id. (citing Lopez, 106 Idaho at 450). “If the
sentence was not excessive when pronounced, the defendant must later show that it is
excessive in view of new or additional information presented with the motion for
reduction. Id. (citing State v. Hernandez, 121 Idaho 114 (Ct. App. 1991)). “When
presenting a Rule 35 motion, the defendant must show that the sentence is excessive in
light of new or additional information subsequently provided to the district court in
support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Ms. Lafave has supplied significant new and additional information in support of
her Rule 35 motion. Shortly after being sentenced, Ms. Lafave applied for a seamstress
position, volunteered to be a tutor, and to work in the library, laundry, and barber shop.
(Augmentation: Attachment to Memorandum in Support of Motion for Reconsideration
of Sentence and for Amended Judgment.) She received the seamstress position and
also began working as a volunteer in the barber shop. (Augmentation: Attachment to
Memorandum in Support of Motion for Reconsideration of Sentence and for Amended
Judgment, Attachment to Addendum to Defendant’s Motion for Reconsideration of
Sentence.) Ms. Lafave’s parents and aunt wrote additional letters of support discussing
the positive changes she has made since being incarcerated and offering their
continuing support. (Augmentation: Attachment to Memorandum in Support of Motion
for Reconsideration of Sentence and for Amended Judgment.)
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A few months later, Ms. Lafave wrote another update letter noting that she had
started a program repairing old blankets so they could be donated to the homeless and
animal shelters.

(Augmentation:

Fourth Addendum.)

Attachment to Second Addendum, Attachment to

She reported that her medication was working and she was

noticing big changes in her attitude, moods, and anxiety. (Augmentation: Attachment
to Second Addendum.)

She noted her continuing remorse and success in

programming. (Augmentation: Attachment to Second Addendum.) Ms. Lafave also
became involved in managing not only her mental health, but her physical health, losing
80 pounds. (Augmentation: Attachment to Third Addendum.)
A couple of months later, Ms. Lafave noted that she had concerns regarding
being able to care for her parents because of her mother’s worsening disabilities.
(Augmentation: Attachment to Fifth Addendum.)

She was able to line up employment

working with a dispatch company in hopes of earning additional income to pay her
restitution. (Augmentation: Attachment to Seventh Addendum.) Ms. Lafave noted that
since her incarceration began she has become a better person, is proud of her
accomplishments, and is ready to prove herself in society. (Augmentation: Attachment
to Fifth Addendum.)
In summary, Ms. Lafave used her time in custody to better herself, perform
charitable work, learn the importance of medication management, and reflect on what
caused her criminal thinking to insure that she was ready to prove herself and become a
productive member of society.

Based upon this new and additional information,

Ms. Lafave requests that her sentence be modified to a fourteen year sentence, with
two years fixed.
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CONCLUSION
Ms. Lafave respectfully requests that this Court reduce her sentences as it
deems appropriate. Alternatively, she requests that the order denying her Rule 35
motion be vacated and the cases remanded to the district court for further proceedings.
DATED this 24th day of February, 2016.

___________/s/______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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